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I. BACKGROUND

A. On May 19, 2005, the United States of America (“United States”), on behalf of the
Administrator of the United States Environmental Protection Agency (“EPA”), filed a complaint in
this matter pursuant to Section 107 of the Comprehensive Environmental Response, Compensation,
and Liability Act 0f1980,42 U.S.C. § 9607, as amended (“CERCLA”), seeking reimbursement from
Gary C. Hinkle and Judith A. Hinkle (“the Hinkles” or the “Defendants”) of responée costs incurred
by the United States in connection with the release of hazardous substances at the River Terrace RV
Park Site located in Soldotna, Alaska (the “Site”). The complaint also sought a civil penalty
pursuant to Sections 122(1) and 109(c) of CERCLA, 42 U.S.C. §§ 9622(]) and 9609(c), for
Defendants’ alleged failure to comply with the terms of an administrative order on consent issued
by EPA for performance by Defendants of a removal action at the Site and reimbursement by
Defendants of response costs incurred by the United S;cates in connection with-‘ that removal action.

B. Defendants do not admit any liability to the United States arising out of the transactions
or occurrences alleged in the complaint. |

C. EPA does not expect to incur additional response costs associated with the release of
hazardous substances at the Site.

D. The United States and the Hinkles agree, and this Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in good faith, that settlement of
this matter will avoid prolonged and potentially complicated litigation bétween the Parties, and that
this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, with the consent of the Parties to this Decree, it is hereby ordered,
adjudged, and decreed: |

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. §§

1331, 1345, and 1355, and pursuant to 42 U.S.C. §§ 9607 and 9613(b).- The Court has personal

jurisdiction over Defendants, and venue is proper in this district. The Defendants shall not challenge
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the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree.
III. PARTIES BOUND

2. This Consent Decree is binding upon the United States and the Hinkles and upon their

successors and assigns. Any change in ownership, including, but not limited to, any transfer of

assets or real or personal property, shall in no way alter the status or responsibilities of the Hinkles

under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree that are
defined in CERCLA or inregulations promulgated under CERCLA shall have the meanings assigned
" to them in CERCLA or in such regulations. Whenever terms listed below are used in this Consent
Decree or in any appendix attached hereto, the following definitions shall apply: |

a. “A0C” shall mean the Administrative Order On Consent For Removal Action
pertaining fo the River Terrace RV Park Site issued by EPA, Docket No. 10-97-0139-CERCLA, on
September 2, 1997, as amended, which appears as Appendix A to this Consent Decree.

b. "CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.

c. "Consent Decree" shall mean this Consent Decree and any appendices. In the
event of conflict between thié Consent Decree and any appendix, the Consent Decree shall control.

d. "Day" shall mean a calendar day. In computing ahy period of time under this
Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the period
shall run until the close of business of the next working day.

e. “Defendants” shall mean Gary C. Hinkle and Judith A. Hinkle.

f. “DOJ” shall mean the United States Department of Justice and any successor
departments, agencies or instrumentalities of the United States.

g. "EPA" shall mean the United States Environmental Protection Agency and any

successor departments, agencies or instrumentalities of the United States.
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h. "EPA Hazardous Substance Superfund" shall mean the Hazardous Substance

Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

| i. "Interest" shall mean interest at the rate specified for interest on investments of the
EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicablé rate of interest shall
be the rate in effect at the time the interest accrues. The rate of interest is subject to change on
October 1 of each year.

j. "Paragraph" shall mean a portion of this Consent Decree identified by an Arabic
numeral or an upper or lower case letter.

k. "Parties” shall mean the United States and Defendants.

1. "Past Response Costs" shall mean all costs, including but hot limited to direct and
indirect costs, associated with the removal action described in the AOC that EPA or DOJ on behalf
of EPA has paid at or in connection with the Site through Septeinber 30, 2005, plus accrued Interest
on all such costs through that date. |

m. "Section" shall mean a portion of this Consent Decree identified by a Roman
numeral. |

n. "Site" shall mean the River Terrace RV Park Site, encompassing approximately
ten acres, located along the north bank of the Kenai River in Soldotna, Alaska at 44761 Sterling
Highway in Section 32, Township 5N, Range 10W of the Seward Meridian in the Kenai Peninsula
Borough. This Site is depicted in maps contained in the AOC that appears as Appendix A of this
Consent Decree.

o. "United States” shall mean the United States of America, including its
departments, agencies and instrumentalities. |
1 |
/

I
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V. PAYMENTS TO BE MADE BY DEFENDANTS

4. RESPONSE COSTS

a. Within ten Days of entry of this Consent Decree, Defendants shall pay to EPA two
hundred forty-one thousand dollars ($241,000.00), plus an additional sum for Interest on that amount
calculated from November 30, 2005 through the date of payment. Payment shall be made by
FedWire Electronic Funds Transfer (“EFT”) to the DOJ account in accordance with instructions
provided by the Financial Litigation Unit of the Office of the United States Attorney for the District
of Alaska following lodging of this Consent Decree.

b. At the time of payment, Defendants shall also send notice that payment has been
made to EPA and DOJ at the addfesses below. Said notice shall refer to EPA Site Identification
Number 104D, U.S.A.O. file number 2005Z200196\001, DOJ case number 90-11-3-07377, and Civil
Action No. A05-0111 CV (RRB).

Chief, Environmental Enforcement Section Edward Kowalski
Environmental Enforcement Section Regional Counsel
Environment & Natural Resources Division U.S.E.P.A. Region 10
United States Department of Justice 1200 Sixth Avenue
P.O.Box 7611 Ben Franklin Station M/S ORC-158
Washington, D.C. 20044-7611 Seattle, Washington 98101

c. The total amount to be paid by the Settling Defendants pursuant to this Section

shall be deposited in the EPA Hazardous Substance Superfund.
5. CIVIL PENALTY

a. Within ten Days of entry by the Court of this Consent Decree, Defendants shall
pay to-the United States a civil penalty in the amount of seven thousand five hundred dollars
($7,500.00). Payment shall be by EFT to the DOJ account in accordance with instructions provided
by the Financial Litigation Unit of the Office of the United States Attorney for the District of Alaska
following lodging of this Consent Decree. The EFT documents shall refer to U.S.A.O. file number
2005Z00196\001, DOJ case number 90-11-3-07377, and Civil Action No. A05-0111 CV (RRB).
Payments by_EFT must be received at the DOJ lockbox bank by 4:00 p.m. (Eastern time) to be
credited on that day.
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b. Copies of the payment and transmittal documents shall be mailed to the persons

identified above in Paragraph 4.
VI. FAILURE TO COMPLY WITH PAYMENT OBLIGATIONS

6. INTEREST ,
a. If Defendants fail to make the payment required by Paragraph 4 by the date it is due,
Interest shall continue to accrue on the unpaid balance through the date of payment.
b. If Defendants fail to make the payment required by Paragraph 5, interest shall accrue
on the unpaid balance in accordance with 28 U.S.C. § 1961 through the date of payment.
7. STIPULATED PENALTIES

a. Nonpavment of Response Costs

1). If the amount due under Paragraph 4 (Response Costs) is not paid by the required
date, Defendants shall be in violation of this Consent Decree and shall pay to EPA, as a stipulated
penalty, in addition to the Interest required by Paragraph 7.a., one thousand dollars (81,000.00) per
day that such payment is late. |

2). Stipulated penalties are due and payable within 30 days of the date of the demand
for payment of the penalties by EPA. All payments to EPA under this Paragraph shall be identified
~ as "stipulated penalties” and shall be made by certified or cashier’s check made péyable to "EPA
Hazardous Substance Superfund." The check, or a letter accompanying the check, shall reference
the name and address of the Party or Parties making payment, the River Terrace RV Park Site, EPA
Site Identiﬁcation Number 104D, DOJ Case Number 90-11-3-07377, and Civil Action No. A05-
0111 CV (RRB). Defendants shall send the check (and any accompanying letter) to:

Mellon Bank |
EPA Region 10 Superfund

P.O. Box 371099M
Pittsburgh, Pennsylvania 15251

3). At the time of each payment, Defendants shall also send notice that payment has
been made to the EPA and DOJ personnel identified in Paragraph 4. Such notice shall include the

same references as are required in Paragraph 7.a.2).
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b. Nonpayment of Civil Penalty -
1). If the amount due under Paragraph 5 (Civil Penalty) is not paid by the required

date, Defendants shall be in violation of this Consent Decree and shall pay to the United States, as
astipulated penalty, in addition to the interest required by Paragraph 6.b., the amount of one hundred
dollars ($100.00) per day for each day that the civil penalty remains unpaid.

2). Stipulated penalties shali be paid and notice of payment provided in the same
manner as that Vset forth in Paragraph 5 above for payment of the civil penalty and notice thereof,

c. Penalties shall accrue as provided in this Paragraph regardless of whether EPA has
notified Defendants of the violation or made a demand_for payment, buf need only be paid upon
demand. All penaltiés shall begin to accrue on the day after payment is due and shall continue to
accrue through the date of payment. Nothing herein shall prevent the simultaneous accrual of
separate peﬁalties for separate violations of this Consent Decree.

d. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discreﬁon, waive payment of any portion of the stipulated penalties that have accrued
pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse Defendants ﬁbm
their obligations to make the payments required by Section V or from performance of any other
requirements of this Conse_ent Decree. |

8. GENERAL

a. The obligations of Defendants to pay amounts owed the United States under this
Consent Decree are joint and several.

b. Payment of the civil penalty required by Paragraph 5 and payment of any stipulated
penalties pursuant to Paragraph 7 are nof deductible by Defendants or either of them or by any other
person for federal, state, or local tax purposes.

¢. Payments made under this Section shall be in addition to any other rémedies or
sanctions available to the United States by virtue of Defendants’ failure to comply with the

requirements of this Consent Decree.
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d. Ifthe United States brings an action to enforce this Consent Decree, Defendants shall
reimburse the United States for all costs of such action, including but not limited to costs of attorney
time.

VII. COVENANT NOT TO SUE BY UNITED STATES

9. Except as specifically provided in Section VIII below, the United States covenants not to
sue or to take administrative action against Defendants pursuant to Section 107(a) of CERCLA, 42
U.S..C. § 9607(a), to recover Past Response Costs. This covenant not to sue shall take effect upon
receipt by EPA of the payments required by Section V and any amounts due under Section VI. This
covenant not to sue is conditioned upon the satisfactory performance by Defendants of their
obligations under this Consent Decree. This covenant not to sué extends only to Defendénts and

does not extend to any other person.

VIII. RESERVATIONS OF RIGHTS BY UNITED STATES

10. The United States reserves, and this Consent Decree is without prejudice to, all rights
against Defendants with respect to all matters not expréssly included within the United States’
covenént not to sue. Notwithstanding any other provision of this Consent Decree, the United States
reserves all rights against Defendants with respect to: _

(a) claims based on a failure by Defendants to meet a requirement of this Consent
Decree;

(b) liability for costs incurred or to be incurred by the United States that are not
within the definition of Past Response Costs;

() liability for injunctive relief or administrative order enforcement under Section
106 of CERCLA, 42 U.S.C. § 9606;

(d) Liability for damages for injury to, destruction of, or loss of natural resources, and
for the costs of any natural resource damage assessments; and

(e) criminal liability.

This reservation of rights supersedes the reservation of rights appearing in Section XI of the AOC.
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IX. COVENANT NOT TO SUE BY DEFENDANTS

11. Defendants covenant not to sue and agree not to assert any claims or causes of action
against the United States or its éontractors or employees, with respect to Past Response Costs or this
Consent Decree, including but not limited to:

‘a. any direct or indirect claim for reimbursement from the Hazardous Substance
‘Superfund based on Sections 106(b)(2), 107,111,112, 0r 1 13 of CERCLA, 42 U.S.C. §§ 9606(b)(2),
9607, 9611, 9612, or 9613, or any other provision of law;
b. any claim arising out of the response actions at the Site for which the Past Response
Costs were incurred, including any claim under the United States Constitution, the Constitution of
the State of Alaska, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C.
§ 2412, as amended, or at common law; or | .
| c. any claim against the United States pursuanf to Sections 107 and 113 of CERCLA,
42 U.S.C. §§ 9607 and 9613, relating to Past Response Costs.

12. Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. 300.700(d).

X. EFFECT OF SETTLEMENT
~ 13. Nothing in this Consent Decree shall be construed to create any rights in, or grant any
cause of action to, any person not a Party to this Consent Decree. Each of the Parties expressly
reserves any and all rights (including, but not limited to, any right to contribution), defenses, claims,
demands, and causes of action which each Party may have with respect to any matter, transaction,
or occurrehce relating in any way to the Site against any person not a Party hereto.

14. The Parties agree, and by entering this Consent Decree thié Court finds, that Defendants
are entitled, as of the date of entry of this Decree, to protection from contribution actions or claims
as provided by CERCLA § 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters addressed in this Consent .

Decree. For the purpose of this Paragraph, the “matters addressed” in this Consent Decree are Past
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Response Costs, as that term is defined in Section IV above.

15. Defendants agree that, with respect to any suit or claim for contribution brought by them
for matters related to this Consent Decree, they will notify the United States in writing no later than
60 days prior to the initiation of such suit or claim.

16. Defendants also agree that with respect to any suit or claim for contribution brought
against them for matters related to this Consent Decree, they will notify in writing the United States
within 10 days of service of the complaint on it. In addition, Defendants shall notify the United
States within 10 days of sérvice or receipt of any Motion for Summary Judgment and within 10 days
of receipt of any order from a court setting a case for trial.

17. In any subsequent administrative or judicial proceeding initiated by the United States for
injunctive relief, recovery of response costs, or other relief relating to the Site, Defendants shall not
assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that
the claims raised by the United States in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in this Paragraph affects the
enforceability of the Covenant Not to Sue by United States appearing in Section VII above.

18. Upon receipt by EPA of all payments required by Section V (Payments To Be Made By
Defendants) aﬁd any amounts due under Section VI (Failure To Comply With Payment Obligations),
the removal action at the Site that is the subject of the AbC shall be deemed complete. The
Covenant Not to Sue set forth in Section VH above shall supersede the covenant not to sue appearing
in section XII of the AOC.

_ XI. RETENTION OF JURISDICTION

19. This Court shall retain jurisdiction over this matter for the purpose of interpreting and
enforcing the terms of this Consent Decree.
//

/
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XII. INTEGRATION/APPENDICES
20. This Consent Decree constitutes the final, complete and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in this Consent Decree.
The Parties acknowledge that there are no representations, agreements or understandings relating to
thé settlement 6ther than those expressly contained in this Consent Decree.

XTII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

21. This Consent Decree shall be lodged with the Court for a period of not less than thirty

(30) days for public notice and comment. The United States reserves the righf to withdraw or

withhold its consent if the comments regarding the Consent Decree disclose facts or considerations

which indicate that this Consent Decree is inappropriate, improper, or inadequate. Defendants
coﬁsent to the entry of this Consent Decree without further notice.

- 22. If, for any reason this Court should decline to approve this ansent Decree in the form

presented, this agreement is voidable at the sole discretion of any Party and the terms of the

. agreement may not be used as evidence in any litigation between the Parties.

XIV. SIGNATORIES

23. Gary C. Hinkle, Judith A. Hinkle, and the Deputy Section Chief, Environmental
Enforcement Section, Environment and Natural Resources Division, United States Department of
Justice each certifies that he or she is authorized to enter into the terms and conditions of this
Consent Decree and to execute and bind legally such Party to this document.

24. This Consent Decree may be executed in any number of counterparts and by any
combination of the signing entities in separate counterparts, each of which counterpartsv shall be
deemed to be an original and all of which taken together shall constitute one and the same Consent
Decree.

25. Each Defendant hereby agrees not to oppose entry of this Consent Decree by this Court
or to challenge any provision of this Consent Decree, unless the United States has notified

Defendants in writing that it no longer supports entry of the Consent Decree.
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XV. FINAL JUDGMENT
26. Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall
constitute a final judgment between and among the United States and the Defendants. The Court

finds that there is no just reason for delay and therefore enters this judgment as a final judgment

under Fed. R. Civ. P. 54 and 58.

IT IS SO ORDERED THIS DAY OF , 2005.

HONORABLE RALPH R. BEISTLINE
United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in United States v. Gary C.
Hinkle and Judith A. Hinkle,No. A05-0111 CV (RRB)(D. Alaska), relating to the River Terrace RV
Park Site in Soldotna, Alaska.

FOR THE UNITED STATES OF AMERICA

o2

 Date: mW //, A0S~ Coere e e =

i 7 CATHERINE R. McCABE
Deputy Section Chief
Environmental Enfor¢ement Section
Environment & Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20044-7611

Date: Jo Y) ot g S

A

REGINA R. BELT

Trial Attorney
 Environmental Enforcement Section

Environment & Natural Resources Division

U.S. Department of Justice

805 B Street, Suite 504

Anchorage, Alaska 99501-3657

Date:

DANIEL D. OPALSKI

Director, Office of Environmental Cleanup

U.S. Environmental Protection Agency —
Region 10

1200 Sixth Avenue

Seattle, Washington 98101
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THE UNDERSIGNED PARTY enters into this Consent Decree in United States v. Gary C.
Hinkle and Judith A. Hinkle,No. A05-0111 CV (RRB) (D. Alaska), relating to the River Terrace RV

Park Site in Soldotna, Alaska.

Date:

Date: /o Y)pender 3005

Date:

CONSENT DECREE

FOR THE UNITED STATES OF AMERICA

CATHERINE R. McCABE

Deputy Section Chief

Environmental Enforcement Section .
Environment & Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20044-7611

REGINAR.BELT ~

Trial Attorney

Environmental Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

805 B Street, Suite 504

Anchorage, Alaska 99501-3657

DANIEL D. OPALSKI

Director, Office of Environmental Cleanup

U.S. Environmental Protection Agency —
Region 10

1200 Sixth Avenue

Seattle, Washington 98101



THE UNDERSIGNED PARTY enters into this Consent Decree in United States v. Gary C.
‘Hinkle and Judith A. Hinkle, No. A05-0111 CV (RRB) (D. Alaska), relating tothe River Terrace RV
Park Site in Soldotna, Alaska.

FOR THE UNITED STATES OF AMERICA

Date:

- CATHERINE R. McCABE
Deputy Section Chief
Environmental Enforcement Sectlon
Environment & Natural Resources Division
U.S. Department of Justice -
Washington, D.C. 20044-7611

Date: , .
- REGINA R. BELT

Trial Attorney .

Environmental Enforcement Section

Environment & Natural Resources Division

U.S. Department of Justice

805 B Street, Suite 504

Anchorage, Alaska 99501-3657

Date: _ //, // §75 )
| VA4 ANIEL D. OPAIRKT
Director, Office of Environmental Cleanup
- U.S. Environmental Protection Agency -
Region 10 :
1200 Sixth Avenue
Seattle, Washington 98101
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THE UNDERSIGNED PARTIES enters into this Consent Decree in United States v. Gary C. Hinkle
and Judith A. Hinkle, No. A05-0111 CV (RRB) (D. Alaska), relating to the River Terrace RV Park

Site in Soldotna, Alaska.

FOR DEFENDANT GARY C. HINKLE

“GARY ¢4 E
P.O. Bgx 322
Soldotna, Alaska 99669

U
/I
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FOR DEFENDANT JUDITH A. HINKLE

ﬁ‘TDITHA.HlNKLE' 7 ¢
P.O.Box 322
Soldotna, Alaska 99669



St ¥gq -’

9
' 10
-
12
13
14
.15
16

97 . @3:85PM US EPr

P.2733

RECEIVED

97SEP -5 AH1I: 40

ARINGS CLERK
%%A--REG!OH 10

: UNITED STATES -
ENVIRONMENTAL PROTECTION AGENCY

|| IN'THE MATTER OF:
River Terrace RV Park

Soldotna, Alaska

| Gary and Judith Hinkle,
: Reispondenté.

REGION 10 :

ADMINISTRATIVE ORDER ON
CONSENT FOR REMOVAL ACTION

U.S. EPA, Region 10
Docket No. 10-97-0139-CERCLA

- Proceeding Under-Sections 104, -
"106(a), 107, and 122 of the
Comprehensive Environmental
Response, Compensation, and
Liability Act, as amend :
42 U.S.C. §§ 9604, 9606(a),
. 9607, and 9622 .

N

N N N

Rivér Terrace Order on Consent :
For Removal Response Activities - Page 1

APPENDIX A_
Page | of 3%




SEP 84

’g7  @3:@5PM US EFF F.3733

1 TABLE OF CONTENTS _
2| I JURISDICTION AND GENERAL. PROVISIONS e e e 4
3 IL PARTIES BOUND ....eivoiviinainiiinains i eeeee e 5
4 | I FINDINGS OF FACT ................ S ... 5
5| 1v: CONCLUSIONS OF LAW AND DETERMINATIONS ......................... 6
6| V.ORDER ................. et ettt e, Ak
i ) r. Project ‘ i e eienaaen 7
7 WorktoBePerformed-.....................-..........-.............- ....... 8
Work Plan and Implementation ....:........ e, s trmereacrenans. 8
8 Bealthand Safety Plan...........oooevinnnnnnaiunan eveas 9
Quality Assurance and Sam; lmg .............. reneeean e, eeiedecie., 9
9l Post-Removal Site Control ...... AP e e, 10
' Reporting .......... P 1|
10 Final Report ... ..ottt iiiiiiiiiniviinnie e R 11
Access to Property and Information . ...oovuveeivennnnnn...... et 11
1y Record Retention, Documentation, Avallablhty of Information ............ P 12
o Off-Site Shipments . . .. ... il it e, 13
12 Compliance With OtherLaws .........ciiieviiinnninenunenvnn .. 13
3 Emergency Response and Notification of Releases ....................... Ceveians 13
» V1. AUTHORITY OF THEEPA ON-SCENE COORDINATOR ..........'oooooieeenn . 14
s VIL REIMBURSEMENT OF COSTS tuue e e e e e e e e 14
.16_' VHL DISPUTERESOLUTION .....uoeiaineanee i i 15
i IX. FORCEMAJBURE .......iuvuiviiiiiiinnnaninnenn... e e, 17
ol X. DELAY IN PERFORMANCE/STIPULATED PENALTIES ................ DU 18
1‘9 XI. RESERVATION OF RIGHTS . ...... e 19
50| X OTHER CLAIMS ... RO e —— e e, 20
1 | XL COVENANT NOT TOSUE ........... S SPUT e 20
”s XIV. CONTRIBUTION PROTECTION ......... e e . 21
53| XV: INDEMNIFICATION ......_......... USRS 21
4| ¥VE INSURANCE ... AT [ 22
, : _ _
25 XVII. FINANCIAL ASSURANCE ......oicivivnnnnnnn... leeenaaas e, 22
2 | FYIL MODIFICATIONS ..., e 22
) XIX. ADDITIONAL REMOVAL ACTION ............. 23
7
28 River Terrace Order on Consent
For Remova] Response Activities - Page 2
APPENDIX _i

Page 2 of 32




SEP @4 *97  @3:@5PM US EPF - F.a/43

1
2
3
4
S
6
7
8
9

10
11
12
13
14
15

17

28 River Terrace Order on Consent
For Rernoval Response Activities - Page 3

APPENDIX

A
Page 3> of

32




SEP @4

e T BT YT S -G PO R )

10

11

13
14
15
16
17
18

199

20
- 21
22]
23
24
25
26
27
28

12]

'g7  @3:@6PM US EPF P.5,33

1. JURISDICTION AND GENERAL PROVISIONS

1 This Administrative Order on Consent (“Ordex) is issued under the authonty vested in
the Pre51dent of the Umted States by Secuons 104, 106(a), 107, and 122 of the Comprehensive
Envx;onmental Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9604,
9606(a), 9607, and 9622 ("CERCLA"). This authority was delegated to the Administrator of the
United States Environmental Protection Ageney ("EPA") by Executive Order No. 12580, January
23, 1987, 52 Federal Register 2923; redelegated to the EPA Regional Admmxstrators by EPA
Delegation Nos. 14-14-A, 14-14-C and 14-14-D; and further redelegated to EPA Region 10 Cleanup
Unit Mangets by Reglonal Redelegation Order R10 14-14-A and 14-14-B on March 25, 1996.

2. EPA Region 10 and Gary and Judith Hinkle (“Respondents™) voluntaﬁly ente; into
this Order to provide for the performance of a removal action by Respondents at the River Terrace
RV Site (“site”) and the reimbtirsement of response costs incurred by the United Stateslin connectjon .
with this activity. The site is located at 44761 -Stérling Highway on the north bank of the Kenai |
River in the City of Soldotna, Alaska, ‘é“eéfioh 32, Township SN, Ranée 10W, of the :Seward
Me;_idian in the Kenai Peninsula Boi'qugh. The Order requires Respondents to conduct a removal |
action to abate an 1mmment and.substqntial endangerment to the puﬁlic health, welfare, or the

environment that may be presented by the actual or threatened release of haéardoixs substances,

'pollutants and contammants at or from the site.

3.  EPA Regxon 10 has notnﬁed the State of Alaska of this action under Section 106(a) of
CERCLA, 42 U.S.C § 9606(a).

4.  Respondents’ partxcxpatlon in this Order does not constxtutc an admission of habﬂxty
nor an adm1ss:on of the findings and determinations contained in this Order except in a proceeding
to enforce the Order, '

5. Respondents shall comply with this Order. Respondents may not contest the vahdlty
of this Order. -

River Terrace Order on Consent
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| - II. PARTIES BOUND
6. This Order binds EPA, Respondents and Respondents’ heirs, successors, and -
assigns. Any change in ownership or corpofate status of Respondents including, but not limited to, -
any trapsfer of assets orreal or persopgl property will not alter Respondents’ responsibilities under
 this Order. Re'spon'deﬁts are jointly and severally liable for carrying out all activities r'equiréd by this
| Order. Compliance or noncompliance by one Respbndent with any provision of this Order does not

_ excuse or justify noncompliance by the other Respondent.

O 0 N A W\ A W N

7. " Respondents shall ensure that their contractors, subcontractors, and representanves

receive a copy of and comply with this Order Respondents shall be responsxble for any

b
-0

' noncomphance with this Order. _
III. FINDINGS OF FACT

8. The site js an app'roximatel}_r 10 acre propetty on the banks of the Kenai River in

bt e et
LN TS .

Soldotna, Alaska, in a mixed commercial/residential area. Respondents own the site, which -ihef "

-
wv

acquired in 1974. They operate a recreational vehicle park at the site that caters to the sport fishing

—
[=)%

and tourism industry.

9. A dry-cleaning business was operated at the site from the 1960's to the 1980's when it

- gms
N

was converted to its current use. During that time, perchloroethylene (“PCE”) was used as a solvent

in the dry-cleaning process.

i
\O

_10. In 1992 during the 1nvest1gat10n of a citizen’s complamt, the Alaska Department of

N
o

Envxronmental Conservation (*fADEC”) discovered 22 drums, some containing hazardous

N
Py

substances, several of the drums displayed the ongmal manufacturers label ‘perchloroethylene”

N

Many of the drums contained waste oil and were dxsposed of accordmgly One 55 gallon drum

N
w

labeled “perchloroethylene” had a hole approxnmately 1 inch in diameter in it's top. Thxs drum

N
-

I contained an unknown waste and was disposed of through the Kenai Borough hazardous waste

NN
A W

disposal program. The content of this drum remains undocumented.

N
<
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11.  The primary contaminants of concern at the site are PCE and its degradation products.
The source of this contamination appears to have been the dry-cleaning operation that previously

occupied the property.

12. . Extensive assessments have been conducted by Respondents and ADEC of the soil,
surface water and river sediments adjacent to the site. The area of contaminated soils is well
characterized as a result of this assessment work. Approximately 500 cubic yards of contaminated

soil was excavated into three storage cells by the Respondent under ADEC oversight, These storage

O 00 3 A U Hh W N e

cells remain on-site. Additional uncontained contaminated soil remains on-site as delineated in the

-attached maps generated by the Respondents contractor (e.g.: Kennard Envxronmental Consultants)

— e
_- O

No further action has been taken to remove the contammated soils.

13. - The site assessments conducted by Respondents and ADEC have delineated three

—
N

discrete areas of highest contaminant concentration. See attached delineation maps (Source:

St gt
HW

|| Kepnard Environmental Con_sultaﬁts) . These are the areas designated for a removal action under this

Order. ‘ -
14.  The site assessments conducted by Respondents and ADEC have determined the

bk gt e
~N &

contaminant concentrations in the three media tested. These concentraﬁons are as follows:

[
Q0

Soil: (Source: Kennard Environmental Consultants) = .

, =
o

JPCE up to 4,700 parts per millidn | _ ,

River sediments adjacent to the site:(Source: ADEC Sediment and Water Quality Report) -
~ PCE from 77 to 510 parts per billion -

cis—l,Z-dichIofoéﬂxylene from 79 to 670 parts per billion

NI

Surface water: (Source: ADEC Sediment and Water Quality Report)

%R

PCE up'fo 23 parts per billion.

NN
N &
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15.  Contamination at the site poses an ecological risk. The Kenai River watershed is one of the-
most productive anaciromous fish drainageé in Alaska and supports one of the largest commercial,
sport and subsistence ﬁshenes in the state. . PCE and its degradation products are cons1dered toxic to
aquatic life at low concentrations. |

16.  Contamination at the site may pose a threat to human health. Potential exposure

- pathways to the contaminants are through groundwater by way of direct ingestion and dermal

contact with contaminated soil and sediments. PCE is a suSpected human carcinogen
Iv. CONCLUSIONS OF LAW AND DETERMINATIONS
17.  The site is a "facility" as defived in Section 101(9) of CERCLA, 42 U.S.C. §
9601(9). | ' ' | |
18. © The contaminants found at the site as set forth in paragraphs }1 0-14 above include
"hazardous substances" as defined in Section 101(14) of CERCLA, 42 U.8.C. §9601(14). |
: 19.. Respondents are responsible parties under Section 107(2) of CERCLA, 42 U.S.C.
§ 9607(a). | :
‘ 20 ' Conditions described in the Findings of F act aBove constitute an actual dr threatened
‘release"” ofa hazardoﬁs substance from the facility as defined by Section 101(22) of CERCLA, 42
U.S.C. § 9601(22). |
21.  The actual or threatened release of hazardous subétances from the site may px;esent ank '
imminent and substantial endangcnnent to the public health, welfare, or the environiment within the
meaning of Section 106(s) of CERCLA, 42 US.C. § 9606(2). |
22.' . The removal actions required by this Order are necessary to protect the public health,
welfare, or the environment, and are not mcon31stent with the National Contmgency Plan. (“NCP") or |
CERCLA. '
- V.ORDER
f Contract ject Coordinator, and n-Scene Coordinator

23, Respondents shall perform the removal action required by this Order by retaining oné
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or more contractors to perform the work. Respondents shall notify EPA of the names and
qualifications of any contractors within two business days of the effective date of this Order.
Respondents shall also notify EPA of the names and qualifications of any other contractors or -
subcontractors retained to perform the removal action under this Order at ieast two days béfore

starting work. EPA may disapbrove any contractor or subcontracior retained by the Respondents to

‘do the work. IfEPA disapproves a selected contractor or the Respondents; Respondents shall retain

a different contractor within five business days followmg EPA's disapproval and shall notxﬁr EPA of
that contractor's name or Respondents and qualifications within five busmess days of EPA's |
disapproval. | » | A '
24.  Within two days after the effective date of this Order, Respondents.shall desi'gnafe a
Project Coordinator roéponsible for administration of all Respondents'-actions required by the Order.
Respondents shall submit the designated coordinator's name, address, telephone number, and
qualifications to EPA. To the greatest extent possxble, the Project Coordinator shall be present on
site or readlly available during site work EPA may disapprove any Project Coordmator named by
the Respondents If EPA disapproves a selected Pro_lect Coordinator, Respondents shall retain a
different Project Coordmator and notify EPA of that person's name, address telephone number, and
quahﬁcatxons within five busxness days following EPA's dxsapproval Recexpt by Respondents
Pro;ect Coordinator of any notice or communication from EPA relating to this Order shall constitute |
recelpt by Respondents

-25. EPA has designated Matthew Carrin its Region 10 Office of Environmental Cleanup
as its On-Scene Coordinator (“OSC”). Respondents shall direct all submissions required by this
Order to the OSC at the followmg address:

{5 A A resions e

222 'W. Tth Ave., # 19

: Anchorago, AKX 99513-7588.

26. EPA and Respondents may chahgé the designated OSC or Projeei Coordinator. -

Respondents shall notify EPA, five business days before any change is made. This initial

River Terrace Order on Consent
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notification may be oral but shall be followed promptly by written nofice.

- Work to Be Performed
‘ 27.  Respondents shall perform, at a minimum, the followiﬁg removal action:
Phase I - excavate and etockpile all contaminated soils in excess of 11.5 ppm PCE as

delineated in the attached maps into a fully encapsulatihg storage cell.  Install and maintain

|| appropriate engineering controls to prevent the migration of contaminates into the Kenai River.

Conduct post-excavation- samphng to conﬁrm appropnate cleanup standards are attamed. Backfill
excavation with clean soil or soil remediated to below approved cleanup levels Phase I work shall
be completed by November 30, 1997,

. Phase I - Subject contaminated sojls to a thermal desorpnon treatment process or altemate
remedxahon process as approved by EPA. Sample treated soils to confirm appropriate cleanup
standards are attained. Backfill treated soils onto the site. Phase II work shall be‘completed by
September 1, 1998. | o |

Worl Plan and !mn!gmentatign

28.  Within two days after the effective date of this Order, Respondents shall submit a
draft Work Plan for perforrmng the removal action set forth above to EPA for approval . The draft
Work Plan must provide a descnpuon of, and an expeditious schedule for, the actxons requlred by
this Order. . ’

29. EPA may approve, dxsapprove, require rev;smns to, or modify the draft Work Plan
and approve it as modified. IFEPA. requires revxsmns Respondents shall submit a revised draft
Work Plan W1thm two days of receipt of EPA's notification of the requmed revisions. Respondents
shall unplement the Work Plan as fi nally approved, in writing, by EPA in accOrdance with the
schedule approved by EPA. Once approved, or approved with modifi cations, the Work Plan, the
schedule, and any subsequent modlﬁcatmns shall be mcorporated into and made a fully enforceable
part of this Order. Respondents shall nonﬁr EPA at least 48 hours before pcrfonmng any on-site
work under the EPA-approved Work Plan. Re5pondents may not begm or undertake any removal

River Terrace Order on Consent

For Removal Response Activities - Page 9 | APPENDIX A

Page 4 of 32




'SEP 94

\OQO\IO\U)A“(»'M»A

10
11
12
13
14
15
16

171

18
19
20
21
22

23§

24
25
26 L
27
28

b

*97 ©3:@9PM US SPA - ' P.11/33

action at the site without prior written EPA approval.
| ealth ay r Plan
30. Wlthm two days after the effective date of this Order, Respondents shall submit for
EPA review and comment a plan that ensures the protection of the public health-and safety during
_performance of on-site work under this Order. This plan shall be prepated in accordance with EPA's
current Standard Operating Safety Guide, dated June 1992. In addition, the plan must comf)ly with
all current apphcable Occupational Safety and Health Administration regulations found-at 29 C.F.R,
Part 1910. o
| Quality Assumncé and Sampling
31.  All sampling and analyses perfermed under this Order shall conform to EPA.
direction, approval, and guidanceregaiding'sampling, quality assurance/quality control (“QA/QC”),.‘
“data validation, and chain-of-custody procedures. Respondenfs shall ensure that the labomtox)" used -
to perform the analyses partlcxpates ina QA/QC program that comphe.; with the appropriate EPA
guidance. Respondents shall follow the follovwng documents as appropriate, as guidance for
' QA/QC and sampling: "'Quahty Assurance_/Quahty Control Guidance for Removal Activities:
Semp]ing QA/QC Plan and Data Vaiidation Procedures" 'OSWER Directive Number 9360 4-0.1'
"Environmental Response Team Standard Operatmg Procedures", OSWER Directive Numbers
9360.4-02 through 9360. 4-08
. 32 Up__on request by EPA, Respondents §hall-have a laboratory analyie samples
“submitred by EPA for quality-éssuranee monitoring. Respondents ehall provide to EPA the QA/QC
procedures followed by all sampling teams and laboratories perfonﬁing data collection and/or
analysis. 4 ' |
Post-Removal Site Control
© 33, Inaccordance with the Work Plan schedule or as otherwise directed by EPA

Respondents shall submxt a proposal for post-removal site control within 30 days after issuance of
the this Order consistent with Section 300.415(1) of the NCP and OSWER Directive 9360.2-02

' ‘ River Terrace Order on Consent
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(Policy on Management of Post-Removal .Site Control). Upon written EPA approval, Respondents
shall implement the controls and shall provide EPA with documentation of all post-removal site .
control arrangements. | |
‘Reporting
34.  Respondents shall submit & written progress Ieport to EPA concermng actxons
undertaken under this Order every 10 days after the date of recelpt of EPA's approval of the Work
Plan until termination of this Order, unless otherwise directed by the OSC in writing. These reports

shall desctibe all sxgmﬁcant developments duxing the precedmg period, including the acnons

00 N O UM D W N e

performed and any problems encountered, analytical data received durmg the reporting period, and

the developments anticipated during the next reporting period, including a schedule of actions to be

— et
_ o

performed, anticipated problems, and planned resolutions of past or anticipated problems.

[S*Y
N

35. Respoﬂdents shall, at least 30 days before conveying any interest in real property at

|
had

the site, give written notice that the property is subject to this Order to the transferee and written

—
o a

notice to EPA and ADEC of the proposed conveyance, including the name and address of the

—t
(5,

trax_lsferee. Respondents shall require that any successor comply with ﬂle immediately proceeding -

—
()

sentence and the section on-Access to Property and Information.
| Final Report
36.  Within 30 days after coxnplenon of all removal actions required under this Order, the

Jamd, et p—
SN R N

Respondents shail subtmt for EPA review and approval a final report summarizing the actions taken

N
o

to comply with this Order. The final report shall conform, at a minimum, with the requirements set

34
Yk

forth in Section 300.165 of the NCP entitled "OSC Reports.” The final report shall include a good

N
N

faith estimate of total costs or a statement of actual costs incwrred in complying with the Order, a

N
w

listing of quantities and types of materials removed off-site or handled on-site, a discussion of

N
N

|| removal and disposal options consideréd for those inaterials a listing of the ultimate destination of

N
(%]

those sampling and enalyses performed, and accompanying appendices containing all relevant

N
(=)

documentation generated during the removal action (such as mamfests invoices, bxlls contracts, and

N
~

River Terrace Order on Coqsgqt
For Removal Resanse Activities - Page 1 1 APPENDIX A

Page _ﬂ of 22

N
[+




Lo PO WY Y] wew US Era AlVlaveys 2 UZ/UU‘.
kP B4" 77 T BEtiePM (BRI : | P.13/33

1 permits). The ﬁnal report shall also mc‘lude the following certification signed by a person who
2| supervised orduected the preparauon of that report: '

3. Under - penalty of perjury, I cettify that to the best of my lmowledge, after appropriate
uiries of all relevant persons involved in the preparation of the the
- 4 rmation submitted is true, ac¢vrate, and complete. Iam aware ere are
agmﬁcant penalties for snbmlttmg Talse information, including the possibility of firie
] ‘! and imprisonment for knowing violations.

6 - Access to Property and Information
7 ’ 37. Respondents shall provide and/or obtain accass to the site and offsite areas to which
8 q access is necessary to implement this Order and provide access to all records and documents related |

E 9 || to the conditions at the site and the actions conducted under this Order. Access shall be pravided to

10 || EPA employees, contractors, agents, consultants and representatives, These mdmduals must be
11 || permitted to move freely at the site and appropriate off-site areas to conduct aciions which EPA

12" determmw necessary. 'Respoﬁdenrs shall subrmit to EPA, upoq request, the results of all sampling or
- 13 || tests and all otherdata generated by Respondents or thefr contractors on Respondents' behalf during

14 || implementation of this Crder.

-

13 || -personne
16
17
I8y 38. Where actlon under this Order is to be performea in aregs owned by orin possessmn

191 of, someone other than ReSpondents, Respondem.s shall use thejr best eﬁ'orrs to obtain all necessary
20 || access egreements within five da.ys after the effective date of this Order, or as othen:vise spec;ﬁed in
wntmg by the OSC Respondents shal] immediately notify EPA if, after using their best eﬁ'o:ts, they
are unable to obrain these agreements, Re5pondents shall describe in writing their efforts to obtain

access 1o the extent necessa:y 10 effectuate the responise aetions described in this Order.

Respondents shall refmburse EPA. for all costs and attomey fees incinred by the United States in
obtaxm.ng access.

ecord Reteption. Docum j vailabilirv Information
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39.  Respondents shall preserve all documents and mformatlon relating to work performed
under this Order and to the hazardous substances released at or from the site for ten years following
completlon of the removal actions required by this Order. At the end of this ten year period and 30
I days before- any décuinem or infonnaﬁon is destroyed, Respondents shall notify EPA that the f
documents and information are ava_ilzible to EPA for inspection and, upon request, shall provide the
originals or copies of the documents and information to EPA. Respondents shall provide documents
and infofmation retained under this section at anj' time befdre expiration of the ten year period at the
written request of EPA. | o

40.  Respondents may assert a business confidentiality claim under 40. C F K
§ 2.203(b) with respect to part or all of any information submitted to EPA under this Order if the
claini is allowed by Section 104(€)(7) of CERCLA, 42 U.5.C. § 9604(e)(7). Analytical and other
data specified in Section 104(e)(7)(F) of CERCLA may not be claimed as coxxfgdentiél by the
Respondents. EPA shall disclose information covered bye business confidentiality claim only to‘ the
extent permitted by, and by means of, the prpcedures set forth at 40 C.F.R. Part 2, Subpart B. If no
claim accomp'anies_the information when it is received by EPA, EPA. fnéy make it available to the
public without further notice to Respondents. Rcspoﬁdents shall maintain a runnmg log of
privileged documents on a domnnent—b5'~décumeﬁt basis, containing the date, authors, addressees, -
Subj ect, the privilege or -grounds claimed (spch as, attorney work product, attorney-client), and the
factual basis for assertion ofthe pﬁvilege. 'ReSpbndents shall keep the privilege log on file and
availabje for mspectlon EPA may at any time challenge claims of privilege.

) ' Off-S:te Shipments |

41. All hazardous sub_stances, pollutants, or confaminants removed off-site under this
Order for treatment, storage, or disposai shall be treated, stored, or disposed of at a facility in
compliance, as determined by EPA, with Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3),
and the "Revised Procedures for Implementing Off-Site Resbonse Actions",. OSWER Directive
Number 9834.11, November 13, 1987. EPA will provide information upon request onthe «

River Terrace Order on Coqsqqt p .
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acceptability of a facility under-Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and the

OSWER. directive.
' Compliance With Other Laws

42.  Respondents shail perform all actions required under this Order in accordance with all
apphcable local, state, and federal laws and regulations except as provided in Section 121(e) of
CERCLA, 42 U.S.C. § 9621(e), and 40 C.F.R. Section 300.415(i). In accordance with 40 C F R.
Section 300.415(1), all on-site actions required under this Order shall, to the extent practical as
determined by EPA considering the exigencies of the situatibn, attain applicable or relevant and
appropriate requirements (“ARARS") under federal environmental or stafe enviromriental or facility

siting laws. ﬁ% "The Superfund Removal Procedures: Guidance on the Consideration of ARARs

- During Removal Achons" OSWER Directive No.9360.3-02, August 1991.

d Notification of Release

43.  If any incident or change in sité conditions during the actions conducted under this
Order causes or threatens to cause an additional release of hazardous substances from the. site or an
endange_rment to the public hcalth, welfare, or the environment, ResPondents shall immediately take
all appropriate action. Respondents shall take these actions in accordance with all applicable
provisions of this Order, including, but not limited to, the Health and Safety Plan, to prevent, abate,
or minimize any releasé or endangerment caused or threatened by the release. Respondents shall
iramediately notify the OSC at 907-271-3616 or, if the OSC is unavailable, the Regional Duty
Ofﬁcei at 206-553-1263 of the incident or site conditions. If Respondénts fail to respond, EPA mﬁy
respond to the release or endangerment and reserw.;s the right to pursue cost recovéry. |

44.  If any hazardous substance is released from the site, Respondents shall immédiately _
notify the Regionél Duty Officer at (206) 553-1263 and the National Response Center at (800) 424- -
8802. Respondents shall submit a written report to EPA within seven days after each release, settmg
forth the events that occurred and the measures taken or to be taken to mitigate any release or

endangerment caused or threatened by the release and to prevent the reoccurrence of a release. This

River Terrace Order on Consent
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' repofﬁng requirement is in addition to reporting under Sectioh 103(c) of CERCLA 42Us.C.

. Order.

{| amount of the bill made payable to the "Hazardous Substance Superfund", at the folio'wing address:

For Removal Response Activities - Page 15 APPENDIX A

§ 9603(c), and Section 304 of the Emergency Plannmg and. Commumty R1ght-To-Know Actof
1986, 42 U.S.C. § 11001, et, seg.
V1. AUTHORITY OF THE EPA ON-SCENE COORDINATOR

45. The OSC will oversee the Respondents’ implementation of this Order. The OSC has
the authority vested in an OSC by the NCP, including the authority to halt, conduet, or direct any :
work reqmred by this Order or to direct any other removal action undertaken at the site. Absence of |
the OSC' from the site shall not be cause for stoppage of work unless the OSC specifically dire&s. .

| VI REIMBURSEMENT OF COSTS

46. Respondents shall reimburse EPA for all response costs, not inconsistent with the |
NCP mcurred by the United States. Response costs are dll costs including, but not limited to, dlrect
and mdlrect costs that the United States incurs in reviewing or developmg plans, reports, and other . |

1tems under this Order venfymg the work, or otherwise 1mplement1ng, overseemg, or enfommg this

47.  Onaperiodic basis, EPA will submit to Respondents a bill for responsé costs that
includes a SCORES or other cost sunmary used by EPA as the basis for payment demands.
R35pondepts shall, within 30 days of receipt of the 4bill, remit a cashier's or certified check for the

Mellon Bank

EPA RegiOn 10 q

_ATTN: Superfund Accountin

P.O.Box 360903M ¢

Pittsburgh, PA 15251, | »

48.  Respondents shall simultaheously transmit a copy of the check to EPA’s OSC.
Payments must be designated as "Response Costs - River Temace PCE Site" and must reference the
payor's name and address the EPA site identification number (104D), and the docket number Ofthls
Order (1 O-97—0139—CERCLA) |

49,  If payment for past response costs is not made within-3 0 days after Respondents'

River Terrace Order on Consent -
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receipt of the bill, Respondents shall pay interest on the unpaid balance. Interest is established at the
rate 'speciﬁed in Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). The interest on Tesponse costs
will begin to accrue on '_che date of the Respondents’ receipt of the bill. Interest shall accrue through 4

the date of the hayment. Payments of interest made under this paragraph shall be in addition to all

-other remedies or sanotions available to the United States by virtue of Respondents’ failure to make

timely payments under this section.

50.  Respondents maj?_ dispute all of part of a bill for response costs submitted under this

Order if Respondents believe that EPA has made an accounting etror or that a cost item is-

inconsistent with the NCP.
51.  Ifauy dispute over costs is resolved before payment is due, the amount due will be
adjusted as necc'sséry, If the dispute is not resolved before payment is due, Respondents shall pay

the full amount of the uncontested costs into the Hazardous Substance Fund as specified above on or

|| before the due date. Within the same time period, Respondents shall pay the full amount of the

contested costs into an interest-bearing escrow -accouqt. Respondepts shall simultaneously transmit
a copy of both-checks to the QSC. ResPondents shall ensure that the prevailing party or parties in |
the. dispute shall receive the émount upon which they prevailed from the escrow funds plus interést
within ten days after the dispute is resolved. |
o | VI DISPUTE RESOLUTION

52.° . Any dispute which arises under or with respect to this Order will, in the first instance,
be the subject of informal negotiations between Respondents and EPA. The péﬁod fof informal
negotiations may not exceed 15 days from the time the dispute arisés,_ unless this period is modified _

by written agreement of Respondents and EPA. The dispute will be considered to have arisen when

|| Respondents send EPA a written Notice of Dispute. If the parties cannot resolve a dispute

informally, the position advanced by EPA will prevail unless formal dispute resolution is invoked
under this section. The dispute resolution procedures of this section will be the exclusive

mechanism to resolve disputes arising under or with respect to this Order. The fact that dispute

River Terrace Order on Consent
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.may request a detenmnatlon by EPA's Region 10 Environmental Cleanup Office Director by
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_Dlrector does not issue a final administrative decision within 20 days, stlpulated penaltxes will not
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resolution is not specifically referenced i in a section of this Order does not bar Respondents from
53, Within 20 days after the conclusxon of the informal negotiation period, Respondents

submitting a written Statement of Position to EPA on the matter in dispute including, but not limited

1o, any factual dafa, analysis, or opinion supporting that position and any supporting documentation

54.  Within 20 days after receipt of Responde_nts Statement of Position, EPA will i)rovide
its Statement of Position to Respondents, including, but not limited to, any factual data, analysis, or
opinion supporting its position and any suppoiting documentation relied upon by EPA. IfEPA does
not provide its Statement of Position within 20 days, stipulated penéltics will not accrue beyond the |
20th day until EPA has provided its Statement of Position. |

55. EPA v#ill maintain an administrative record of the dispute which Will contain gll
Statements of Position, including supporting documontation, submitted under this section. Whefe '
appropriate, EPA may allow submission of sppolemental Statements of Position by the parties.

o 56.  Within 20 days after receipt of EPA's Statement of Position, the Environmental
Cleanup Office Director will issué a final administrative decision resolving the dispute based on the

administrative record described i in paragraph 55 above. Ifthe Envuonmental Cleanup Office

decision in court and Respondents prevail on judicial review as provided in Paragraph 57 below.
s X Respondents do not comply with EPA’s final administrative decision, EPA reserves

the right, in its sole discretion, to seek either stlpulated or statutory pcnalttes from Respondcnts for

vmlauon of the Order and/or to pursue any other enforcement option provided in CERCLA. IFEPA

moves to enforce this Order in court, Respondents may request judicial review of EPA’s final
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administrative decision based on the administrative record developed during the dispute xesolution
| process. Any judicial review of the dispute will be under the arbitrary and capricious standard.

58.  While a matter is pending in dispute résolution, Respondents ére not relieved of their

obligations to perform other actmtles and submit deliverables in accordance with the schedules
 developed under this Order The invocation of dispute resolutxon does not stay the accrual of
stipulated or statutory penalties under this Order. Any issue submitted for dispute resolutxon may
not be the subject of an- enforcement action until the dispute resolution process has been cxhausted
IX. FORCE MAJEURE

59. | Respondents agree to perform all réquirements imder this Order within the timé limits
estgblished unless perforinance is delayed by a force majeure. A force majeure is ahy event arising
from causeé beyond Respondents’ control including, but not lifnited to, actions of their'cont:actors
and subcontractors, that delays or prevents performance of any obligation under this Order. despite
Responflenté' best efforts to fulfill the obligation. Force majeure cioes not include financial inaﬁiiity
to complete the work or increased cost of performance. | |

60.  Respondents shall notify BPA orally within 24 hours after the event and in writing
w1thm five days after Respondents bec_ome or should have become aware of events which constltut_e
a force majéure. Notice must identify the event causing the delay and anticipated 1éngﬁ1 of delay,
including necessary demobilization and re-mobilization; state the measures taken or to be taken to
minimize the delay; and estimate the timetable for implementation of rémedial measures. |
Respondents shall take all reasonable measures to avoid and minimize the delay. Failure to comply
with the notice provision of this action shall waive Respondents’ right to claim force r}zajeure.

61.  IfEPA determines a delay in performance of a requirement under this Order is or was

attributable to a force majeure, the time period for performance of that requirement will be extended

as EPA considers necessary, but not less than the actual time of the force majeure delay. An
extension will not alter Respondents' obligation to perform or complete other tasks required by the

Order that are not directly affected by a force majeure.
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X.DELAY IN PERFORMANCE/STIPULA’I‘-ED PENALTIES.

H 62.  For cach day that Respondents fail to complete a deliverable i ina timely manper, fail

to produce a deliverable of acceptable quality, or otherwise fail to perform in accordance with the
requirements of this Order, Respondents shall be liable for stxpulated penalties. Penalties begin fo
accrue on the day that performnance is due or a violation occurs, and extend tﬁrough the period of

correction. Where a revised subrmsswn by Respondents is required, st1pulated penaltxes wil}-

7 || continue to acexue until 2 satisfactory dehverable is produced. EPA wﬂl provide written notice for

vialations that are not based on timeliness. Penalties will accrue from the day a violation begins,
regardless of when or whether notice is provided. Payment is due within 30 days of recelpt ofa
demand letter from EPA. v

. 63.  Respondents shall pay interest on the unpaid balance, which shall begin to accrue at
the end of the 30;day period, at ths rate established _by the Depattmcnt of 'Treasury.under 30 U.S.C.
§ 3717. Respondents shail payla handling chargé of 1 percent, to be assessed at the end of each 30

LT day period, and a 6 percent per annum penalty charge, to be assessed if the penalty is not paid in full

within 90 days after it is due.
64. Respondents shall make all payments by forwarding a check t0:
Mellon Bank
. EPA Region 10
ATTN: Superfund Accounting
P.O. Box 360903M '

' Pmsburgh, Pennsylvama 15251,

-.65.  Checks must identify the name of the site, River Terrace RV Park, the site
identification number,_ 104D, and the docket number and title of this Order. Respondents shall
forward a copy of the check and/or tr_ansmittal letter to thie EPA Project Coordinator.

66.  For the original and any revised Work Plan, stipulated penalties will accrue in the
amount of $500 per day per violation for the first seven days of noncompliance, $1,000 per day per
violation for the 8th through 14th day of noncompliance, $3,000 per day per violation for the 15th

day through the 30th day, and $5,000 per day per violation for all violations lasting beyond 30 days.
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o 67. For any other nop-compliance with this Order, stipulated penalties will accrue in the
amount of $250 per day per violation for the first week of noxicompliance, $500 per day per violation
for the 8th through 14th day of noncompliance, $1,500 per day per violation for the 15th day through
the 30th de.y of noncompliance, and $4,000 pervday per violation for all violations lasting beyend 30
days. | _ _
s Respondents may dispute EPA's right to the stated amount of penalties by invoking
the dispute resolution procedures under Section VIII above, Penalties will accrue but need not be
paid during the dispute resolution period. If Respondents do not prevail upon resolution, all
pena]iies will be due to EPA within 30 days of resolution of the dispute. If ReSpondents prevail
upon resolution, no penalties will be paid. ‘ :

- 69,  IfEPA provides for corrections to be reﬂected m the next deliverable and does not
require resubmission of that deliverable, stxpulated penaltles for that interim deliverable Wlll cease to
acerue on the date of that decision by EPA.

70. The snpulated penalties provisions do not preclude EPA from pursuing any other

remedies or sanctions which are available to EPA because of Respondents’ failure to corply with

this Order. Payment of stipulated penalties does not alter Respondents’ obhganon to complete

performance under this Order. A _
XI. RESERVATION OF RIGHTS

71.  Exceptas otherwise specifically provided, nothing in this Order limits the authority
of EPA or the United States to take, direct, or order actions necessary to protect public health,
welfare, or the environment and to prevent, abate, or minimize an actual or threatened release of

hazardous substances, pollutants, or contaminants at or from the site. Nothing in this Order prevents -

il EPA from pureuing legal or equitable relief 1o enforce this Order, taking other legal or equitable

I action EPA considers necessary, or requiring Respondents to perform additional activities under

CERCLA or other applicable law. EPA reserves the right to bring an action against ReSpOndents
under Section 107 of CERCLA, 42 U.S.C. § 9607, for recovery of response costs incurred by the

River Terrace Order on Consent _ APPENDIX A
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' United States under‘this Order or otherwise site-related and not reimbursed by R_espondents.

XII. OTHER CLAIMS
72.  The United States and EPA, assumme no liability for i m;unes or damages to persons or
property resulting from any acts or omlssmns of Respondents Neither the United States nor EPA
may be considered a party to any contract entered into by the Respondents or their employees, '

agents, SUCCEssOrs, representatives, assigns, contractors, or consultants in carrying out actions under

‘this Order.

73.  Bxcept as provided below in the section entitled “Covenant Not to Sue,” pothing in
this Order consntutes a sansfactmn or release from any claxm OF cause of action against the
Respondents or any person nota party to this Order for any liability that person may have under '
CERCLA, other statutes, or the common law including, but not limited to, any claims of the Umted
States for costs, damages, and interest under Sections 106(&) and 107(a) of CERCLA, 42 US.C.

§6 9606(a) and 9607(a). o -
74.~ This Order does not constitute a preautlmrization of funds under Section 111(a)(2) of
CERCLA, 42 U.S.C. § 9611(a)(2). Respondents waive any claim to payment under Sections 106(b),
111, and 112 of CERCLA, 42 U.S.C. §§ 9606(b), 9611, and 9612, against the United States or the
Hazardous Substance Superfund arising out of any action performed under this Otder. i
XIIL. COVENANT NOT TO SUE
75. _Excep_t as otherwise provided in this Order, upon issuance by EPA of a notice of

completion under Section XX below, EPA covenants not to sue Respondents for damages or civil

Il penalties or to take administrative action against Respondents for any failure to perform removal

actions agreed to in this Order.

76.  Except as otherwise provided in this Ordef, in consideration and upon Respondents'
payment of the response costs specified in Section VII above, EPA covenants not to sue or to take
administrative action against Respondents under Section 107(a) of CERCLA, 42 U.S.C.§ 9607(a),

for recovery of response costs incurred by the United States in connection with this Order. This

River Terrace Order on Consent ' APPENDIX
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1} covenant not to sue takes effect upon the receipt by EPA of the payments required by-Secﬁon VI

" 4 71.  Covenants not to sue are conditioned upon the complete and satisfactory performance

by Respondents of their obligations under this Order. Thése covenants not to sue extend
Respondents’ obligations under this Order, but not the obiig_aﬁons of ény other person.
~ XIV. CONTRIBUTION PROTECTION
78.  Respondents are enﬁﬂed to protection from contribution actjons or claims for matters
addressed in this Order to the extent provided by Sections 113(H)(2) and 122(h)(4) of CERCLA, 42
U.S.C. §§ 9613(0(2) and 9622(h)(4). Nothing in this Order precludes the United States or thé |

Respondents from asserting any clauns causes of action or demands against any person not a party
to this Order for mdenuuﬁcatmn contnbunon, cost recovery, or any other claim.
, XV. INDEMNIFICATION
79. Respondents shall indemnify, save and hold harmless the United States its officials,
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agents, contractors, subcontractors, employees, and representatives from all claims or causes of
action arising from, or on account of, acts or omissions of Respondents or Respondents' heirs,

- employees, agents, contractors, subcontractors, receivers, trustees, successors or assigns in carrying

out actions under this Order and for any claim for damages or reimbursement arisihg fromoron -
éccount of any contract, agreement, or arrangement between either or; both Respondents and any
6thcr person for pgrfqrmancc of work on or relating to the site, including claims on account of .
construction delays. Respondehts shall pay the United States all costs"incurred by the United States,
mcludmg litigation costs arising from or on account of claims made against the United States based
on any act or omissions descnbed in this secnon
_ XVI. INSURANCE

80.  Atléast seven days before starting any on-site work under this Order, Respondents
shall secure and maintain for the duration of this Ordet comprehensive general liability insurance
and automobile insurance with limits of $1 million, combined singlé limit. Within the same time

period, Respondents shall provide EPA with certificates of this insurance and a copy of each

River Terrace Order on Consent APPENDIX A
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insurance policy. If Respondents demonstrate by evidence satisfactory to EPA that any commctor

Il or subcontractor mamtams insurance equivalent to that described above or insurance covenng some |

or all of the same nsks but in an equal or lesser amount, then Respondents need provide only that
portlon of the insurance described above which is ot majntained by a contractor or subcontractor
XVIL FINANCIAL ASSURANCE
81. Wxthm 30 days after the effective date of thls Order and every 30 days after until EPA
issues a notice of completion of work under Section XX, Respondents shall demonstrate to EPA that
either one or both of them meets one of the financial assurance mechanisms specified in 40 CFR
Section 264.143 for the sufficient estimated costs of work to be performed by Respondents under ’AA

this Order. -
XVIII. MODIFICATIONS

" 82, The OSC may modify any plan, schedule or statement of work. Any modification

- must be in writing. The parties'may modify any other requirements of this Order by mutual written

agreement.

83.  To deviate from any approved work plan or schedulé or statement of work,

~ Respondents, through their Project Coordinator, must submit for EPA approval a written request

descnbmg the proposed change and the reason for it. No informal advxce, guidance, suggestion, or
comment by EPA about any report, plan, specification, schedule, or other writing Respondents
subit to EPA will relieve Respondents of their obligation to obtain the formal approval required by
this section or to comply wnh all requirements of this Order until its modification. |
| XIX. ADDITIONAL REMOVAL ACTION

84,  IfEPA determines that additional removal action not included in an approved work
plan is needed to protect public health, welfaré, or the envitonméni, EPA will so notify Respondents. -
Unless 6th¢rwi_se stated by EPA, within seven days after receipt of notice from EPA that additional
removal actions are necessary 1o protect public health, welfare, or the_environment, Respondents

shall notify EPA of their willingness to undertake the additional work and shall submit a work plan

River Terrace Order on Consent APPENDIX A
For Removal Response Activities - Page 23 Page 22 0f 32




SEP @4 ’97 @3:16PM | PR - .- o » o pP.25/33

' for this additional work to EPA within the time specified in EPA’s notice. Following EPA’s written

mad

approval of the additional work plan, Respondents shall perform the additional work.
XX. NOTICE OF COMPLETION
85.  EPA will provide Respondents with a nétice of completfon after EPA has reviewed -
Respondent’s final reportaud determined that Respondents havé fully performed all removal ébtions
required by this Order. IFEPA determines that any requiréd removal actions fxave not been
completed, EPA will so notify Respondents, p;oVide é— list of the deficiencies, and reqﬁire

Respondents to modify the work plan as abpropriate to remedy the deficiencies. Respondents shall |

WU e S A v A WM

implement the modified and approved work plan and submit a modified ﬁnal'report as EPA requires.
Failure by R_espondenfs to implement the approved modified work plan is a violation of this Order.
XXI. SEVERABILITY

U
—_ O

86. Ifacourt issues an order that invalidates ariy provision of this Order or finds that

—
w N

Respondents have sufficient cause not to 'comply' with one or more of its provisions,ARespondems

ey
B

rernain bound to cbmbly with all provisions not invalidated or detemﬁh_ed to be subjectto a

b
W

sufficient cause defense by a court of competent jurisdiction.
XXil. EFFECTIVE DATE
87.  This Order takes effect one day after signature by EPA and notice to Respondents,

A L B WL N = O O W N QA
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The undersigned representative of Respondents centifies that he is fully authorized to enter into the
terms and conditions of this Order and to bind Respondents to this document. |

D W N e

Agreed this G, day of August, 1997

B
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Itis 50 ORDERED and Agreed this 29 “Qay of August, 1997.
Acting Unit Manager -
ency Response/Site Cleanup Unit 1

vus: /007
' Qffice of Environmenral Cleanup .

U.S. Environmental Protection Agency Region 10
EFFECTIVE DATE: 2 S&eT 91 -
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